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IN THE

UNITED STATES CIRCUIT
COURT OF APPEALS

FOR THE NINTH CIRCUIT

ALBERT TIMELL,

Plaintiff in Error,

V.

UNITED STATES OF AMERICA,

Defendant in Error,

BRIEF OF DEFENDANT IN ERROR

Upon Writ of Error from the United States District

Court, for the District of Idaho, Northern Division

STATEMENT OF THE CASE
An information was filed by the United States At-

torney for the District of Idaho, Northern Division,

by leave of the court first had and obtained, charging

the plaintiff in error Albert Timell in three counts,

the first with possession of moonshine whiskey in vio-

lation of law ; second, with sale of moonshine whiskey
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in violation of law and, third, with the maintaining

of a nuisance in violation of law. (Tr. pp. 11, 12, 13

and 14).

The plaintiff in error was found guilty on counts

one and two and not guilty on count three. (Tr. p.

37). He was sentenced to pay a fine of $200.00 and

to be imprisoned in the Benev/ah County jail for a

term of two months. ( Tr. p. 38 )

.

The case is here on writ of error.

FACTS.

The Government relied upon the testimony of Gen-

eral Federal Prohibition Agent Leo F. Bracken,

who resides at Twin Falls, Idaho, and Deputy Sheriff

John A. Armstrong, residing at St. Maries, Idaho.

This evidence was substantially as follows

:

Government agent Bracken and deputy sheriff

Armstrong arrived in Herrick, Idaho, on the night of

August 13, 1924, and stopped at the rooming house

that was being run and operated by the plaintiff in

error, Albert Timell, and his brother-in-law, A. L.

Eandall. On the morning of the 14th of August,

1924, the government witnesses Bracken and Arm-

strong had breakfast at the same table with the

plaintiff in error. During the morning the witness

Armstrong went over to a building of plaintiff

in error Timell where the following conversa-

tion ensued: 'Is there any chance to get me a

drink? I have been wet and I believe a drink would
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warm my stomach up/' to which the plaintiff in er-

ror replied, "He thought he could get me a bottle.'^

(Tr. p. 16) . This was the extent of the conversation

with the plaintiff in error Timell and was overheard

by the witness Bracken who testified he was about

ten or twelve feet away, just outside the door. After

the conversation the witnesses Armstrong and

Bracken starting catching grasshoppers in the im-

mediate vicinity of the rooming house. Armstrong

testified that he returned to the rooming house about

an hour later at which time the plaintiff in error

asked if he still wanted the bottle, to which Arm-

strong answered, in substance, that he already had

one but that he would take it as he had agreed to.

(Tr. p. 26). The plaintiff in error Timell then de-

livered him a pint bottle of moonshine whiskey for

which Armstrong paid the plaintiff in error the sum

of $3.50.

The witness Armstrong testified this was the only

conversation that he had with plaintiff in error re-

garding the purchase of liquor ; that he had never ap-

proached him before and neither did he approach

him afterwards; that he did not tell Timell that he

was sick, nor that he had cramps. Neither did the

plaintiff in error Timell tell him that he did not have

any nor that he did not handle it. (Tr. p. 17)

.

The witness Bracken testified substantially the

same as the witness Armstrong in regard to the ar-

rival at Herrick; testified that he was just outside
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the door of the building where the plaintiff in error

Timell was doing some work on the floor and that he

overheard the conversation between Armstrong and

plaintiff in error and that Armstrong asked Timell,

*'Do you know where I can get a bottle? I have been

fishing a couple of days, and am rather cold and wet

and would like to get it to warm my stomach up."

(Tr. pp. 18 and 19). That Timell replied that he

could get him a bottle. Bracken testified that he was

constantly with Armstrong that morning and that

there was no other conversation between plaintiff in

error and Armstrong ; that when they returned to the

rooming house after being away an hour, he heard

Timell ask Armstrong if he still wanted the bottle

(Tr. pp. 18 and 19) ; that in the meantime, and prior

to their return and after the conversation in which

Armstrong wanted to know if Timell knew where he

(Armstrong) could get a bottle, Bracken testified he

had seen Timell come to the hotel with a gunny sack

on his shoulder in which he could plainly see the out-

line of a gallon jug (Tr. p. 19) ; that a Mr. Bentley

was with him and that about three-quarters of an

hour after Timell came to the hotel with the jug in

the gunny sack was when the conversation took place

in which Timell asked Armstrong if he still wanted

his bottle. (Tr. p. 19). He did not see Timell leave

the rooming house at any time after he arrived with

the jug in the gunny sack ; that he was present at the

time that Armstrong paid Timell $3.50 for the bottle
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which he tested and which contained moonshine

whiskey. (Tr. p. 19).

The plaintiff in error Albert Timell testified that

he lives at Herrick, Idaho ; that he was part owner of

the hotel and rooming house; that he met Bracken

and Armstrong on the 13th or 14th of August, 1924;

that he saw Armstrong while repairing the building

and flooring of the dining room; that Armstrong

asked him if he could get something to drink ; that he

(Timell) told Armstrong that he did not have any-

thing of that kind around the place. Armstrong said

he was sick, had a sick stomach and had cramps. ( Tr.

p. 21). Timell further testified that he told Arm-

strong he could not get anything ; that he didn't han-

dle it ; that he would have to go somewhere else ; that

Armstrong went away and came back. (Tr. pp. 21-

22). Timell testified that he thought Armstrong

made five or six trips to get the bottle before he final-

ly told him that if he was feeling that bad and was

going to die, he would try to get something for him,

but didn't know whether he could or not. (Tr. p. 22 )

.

That pursuant to that conversation, Timell pur-

chased for Armstrong this bottle but did not purchase

any other whiskey at the time. (Tr. pp. 21 and 22)

.

Timell testified that he picked up some gunny

sacks over across the creek and that he placed them

all inside of one and that all he had in the gunny sack

was some empty gunny sacks and this pint bottle

which he had got for the witness Armstrong ; that he
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got the gunny sacks from the Old Crow Saloon about

sixty rods from his place; that they were lying

around outside the saloon, he did not remember
whether they were wet or not, but presumed they

were. He bought the whiskey from Bill Bentley and
paid $2.50 for it and that was what Armstrong paid

him; that Bentley was living bask of the Old Crow
Saloon ; that Armstrong told him he was about dead

and Timell told him if he was sick and going to die he

would try and get him some. ( Tr. p. 23 )

.

Plaintiff in error further testified that Armstrong

had breakfast at the same table with him on the

morning of the 14th of August. ( Tr. p. 24 )

.

The witness A. L. Randall testified he had known

plaintiff in error for about twenty-one years ; that he

had met Armstrong on Marble Creek; that he was

part owner of the rooming house with plaintiff in er-

ror ; that he heard a portion of the conversation and

stated that Armstrong asked Mr. Timell if he could

get him something to drink and Timell said, ''I

haven't got anything here on the place. He also said

that he didn't handle it, sell it, or have anything to do

with it." Armstrong said he was sick, had cramps,

had been wet all day the day before, was wet that

morning and asked Timell to get him something.

Timell replied that if Armstrong thought he was aw-

ful sick and was going to die, he would try and get

him a bottle. (Tr. pp. 24 and 25). That he (Ran-

dall) lives on the same premises with Timell and that
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there has not been any whiskey dealt in ; that he is a

brother-in-law of plaintiff in error and in business

with him and that Bracken and Armstrong had been

there all night; that the transaction between Mr.

Timell and the witness Armstrong is an isolated,

single case and no one else came there or asked for

liquor and there was no drinking on the premises.

(Tr.p. 25).

After the plaintiff in error Timell rested, the wit-

ness Armstrong was re-called and testified that he

had purchased a bottle, just prior to the purchase of

this bottle, from William Bentley on the morning of

August 14th for $3.00. The witness Leo F. Bracken,

being re-called, testified that he was present and

heard Timell ask Armstrong as to whether or not he

still wanted the bottle and that Armstrong answered

that he already had one but would take it because he

had agreed to. (Tr. p. 26). Bracken also testified

that he had purchased a bottle of moonshine whiskey,

just prior to the purchase in question, from William

Bentley and paid $3.00 for it; that this was made

separately from the purchase to which Mr. Arm-

strong testified (Tr. p. 26) ; that plaintiff in error

took the sack he had on his back and its contents into

the building and that this sack appeared to be dry;

that he was within twenty or twenty-five yards of

Timell when he passed (Tr. p. 27) ; that at a subse-

quent time, he, together with others, went to the

place, acting under a search warrant, made a search
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but did not find anything in the way of intoxicating

liquor or whiskey but found three or four bottles of

home brew which were left undisturbed. ( Tr. p. 27 )

.

BRIEF OF ARGUMENT.

"The court is not bound to accept the language
which counsel employed in framing the instruc-

tions nor is he bound to repeat instructions al-

ready given in different language."

Agnew V. United States, 165 U. S. 36, at p. 51

;

Coffin V. United States, 162 U. S. 664, 672;

Singer v. United States, 278 Fed. 415;

Newman v. United States, 299 Fed. 128.

''Charge must be considered as a whole."

Jelke V. United States, 285 Fed. 264

;

Mackenzie v. United States, 209 Fed. 289;

White V. Van Horn, 159 U. S. 3, 19.

It is not error for the court to refuse requested in-

structions when they are argumentative or mis-

leading.

Agnew V. United States, 165 U. S. 36, 51-52;

Blanton v. United States, 213 Fed. 320;

16 Corpus Juris 1036, Sec. 25.

'*A judgment should not be reversed on ap-

peal for error which could not have affected the

result."

Honeycutt v. United States, 277 Fed. 941

;

Lanchester v. Collins, 115 U. S. 222, 227;

Dye v. United States, 262 Fed. 6

;

Sneierson v. United States, 264 Fed. 268.
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ARGUMENT.

I.

It is the contention of the Government that the

question of whether or not the plaintiff in error Tim-

ell was unlawfully entrapped into the commission of

a crime by the government agents, which he would

not otherwise have committed, was placed clearly be-

fore the jury by the court in his instructions. For

the purpose of argument, the Government wishes to

consider assignments of error 2, 3, 5, 6 and 7 to-

gether.

These assignments have to do with certain re-

quested instructions of the plaintiff in error which

were not given by the court, and all have to do with

entrapment.

Assignment of error 2, being requested instruction

No. 1 and being set out on page 6 of plaintiff in er-

ror's brief, requests no instruction as to the law, but

requests the court to instruct the jury upon certain

issues of fact. Counsel for plaintiff in error does not

press this assignment of error, and we feel that it

would be a waste of time to say anything further in

connection therewith.

Assuming, for the purpose of argument, that as-

signment of error 3, being plaintiff in error's re-

quested instruction No. 2, assignment of error 5, be-

ing plaintiff in error's requested instruction No. 4,

assignment of error 6, being plaintiff in error's re-

quested instruction No. 5, and assignment of error 7,
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being plaintiff in error's requested instruction No. 6,

clearly state the law and were proper instructions for

the court to give, which we contend is not true for the

reason that the requested instructions are argument-

ative, it is our contention that the court covered the

theory of entrapment in his instructions to the jury

as appears on page 28 of the transcript, beginning

with the first paragraph on that page and continuing

to page 30 of the transcript, line 7 from the bottom.

The court then instructed the jury that

:

^*It is entirely proper, gentlemen, for persons
engaged by the Government in detecting the com-
mission of crime to go about 'under cover,' as it

is said, that is, unidentified, dressed in different

ways, assuming to be engaged in different occu-

pations, and where they suspect that liquor is

being sold, manufactured or kept in violation of

the law, to go to the suspected person and pro-

pose a violation of the law by asking him for

liquor, soliciting him to sell liquor—that is en-

tirely proper."

The court, then, again says

:

"Upon the other hand, it is not proper for one
representing the Government as a special agent,

either under cover or otherwise, by representa-

tions as to his physical condition, that is, by
feigning to be in agony, or great pain, or seri-

ously ill, to play upon the sympathies of a citizen

and thus get him to violate the law."

The court, a little later in his instructions, again

repeats

:

"As I have already indicated, an agent cannot

go further and feign serious illness or pretend

that he is in very great pain, and thus appeal, as
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I say, to the sympathies of a citizen and get him
to do what otherwise he would not think of doing,

that is, violate the law for the purpose of reliev-

ing what is supposed to be agony or pain of a fel-

lowman.'*

The court, in the concluding part of his instruction

covering entrapment, said

:

^'You have heard the testimony with respect to

this issue, which is perhaps the controlling issue

so far as the first two counts are concerned. It is

for you to say upon which side the truth lies.

Did the officers go there, as the defendant con-

tends, and one of them pretend to be in very great

pain and. thus play upon the sympathy and com-

passion of the defendant? If so, you should ac-

quit. Upon the other hand, if the deputy sheriff

Armstrong simply suggested that he was wet and
a drink of whiskey, a bottle of whiskey, might
warm up his stomach, or make him feel better,

something of that kind, that would be within his

rights and you could properly convict."

As it can plainly be seen from the extracts above

quoted, the issue as to whether or not the plaintiff in

error was entrapped into the commission of this

crime by the officers, was squarely placed before the

jury by the court. The substance of the court's in-

struction was that if they believed the testimony pro-

duced by the plaintiff in error, the jury should acquit,

but, upon the other hand, if they believed the testi-

mony as produced by the government, and that the

plaintiff in error was only given an opportunty to vio-

late the lav/, then they could properly convict. Sure-
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ly the plaintiff in error cannot complain of this in-

struction, as it fully covers the law of entrapment.

In Newman v. United States, 299 Fed. 128, at page

132, Judge Woods of the Fourth Circuit, discussing

the question of entrapment, said

:

"If the defendant committed the acts as de-

tailed in the testimony of McDonald, the action

of McDonald was lawful, and defendant was
guilty, whether McDonald's action was due to

his reasonable suspicions or not. Therefore, if

the qualification made by the judge that reason-

able suspicion by McDonald was necessary to the

legality of his action, and the conviction of the

defendant was erroneous, the error was in favor

of the defendant. In short, if McDonald's testi-

mony was true, the defendant was guilty; if the

defendant's own testimony was true, he was not.

And this was in substance the charge given the

jury.''

The case just cited is the nearest in analogy to the

case at bar that we have been able to find, and, we be-

lieve, fully sustains the position of the Government

in this case.

Counsel for plaintiff in error, in his brief, has cited

numerous authorities purporting to sustain the posi-

tion of plaintiff in error. We wish to call the court's

attention to the fact that, as we view it, none of the

cases cited by plaintiff in error are applicable but, if

they are applicable, they are distinguishable from the

present case.

The case of Woo Wai v. United States, 223 Fed.

412, being a decision of this honorable court, was one
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where the defendant was charged with conspiracy,

and the reason for remanding the case for a new trial

was because the court found that the purpose was not

to secure the punishment of any of them, but to place

Woo Wai in a position where he might be compelled

to disclose facts of which he was suspected of having

knowledge not derived from unlawful acts of his own,

but relating only to unlawful acts of others.

The court differentiated that class of cases in

which the criminal intent originated in the mind of

the accused from that class of cases where the crim-

inal intent originated in the mind of the agents.

In the case at bar, the officers for the Government

did nothing more than offer an opportunity to the

plaintiff in error Timell to violate the law. The jury

found this by their verdict, for they were instructed

that if they believed the testimony of the plaintiff in

error they were to acquit and with that instruction

their verdict was guilty. Therefore, there can be no

conclusion other than that they disbelieved all the tes-

timony submitted by plaintiff in error and believed

the testimony submitted by the Government.

In Peterson v. United States, 255 Fed. 433, this

court reversed and remanded the case for the reason

that the trial court, in submitting the case to the jury,

treated the question as one of law, whereas the ques-

tion of whether or not the defendant was instigated

to commit the offense by an officer was, from the tes-

timony, a question of fact which should have been
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submitted to the jury for its determination. So, it is

clearly apparent that this case has no bearing on the

case at bar because the issue of entrapment in our

case was submitted by the trial court to the jury as

an issue of fact.

In the case of Sam Yick v. United States, 240 Fed.

60, a case where the defendant, with others, was
charged with conspiracy, this court said

:

"We see nothing in the foregoing testimony of
Inspector Morse, nor in any other evidence in the
record, tending to show that the idea of a con-
spiracy originated with Sam Yick."

In the case at bar, the charge was of certain viola-

tions of the National Prohibition Act. In offenses of

this character violators are continuously desirous of

or willing to violate the law whenever the opportunity

affords. With this in mind, we can not see how the

above case can in any way be considered analogous to

the one now under consideration.

In the case of United States v. Certain Quantities

of Intoxicating Liquor, (D. C.) N. H., 290 Fed. 824,

at page 826, District Judge Morris states the rule

with regard to entrapment as follows

:

"In the absence of special circumstances ex-

cusing it, a person who, at the suggestion or in-

stigation of another, commits a crime not par-

ticularly affecting an individual in person or

property, is just as guilty as though the design

had originated with him, and this is true, though
the suggestion came from an officer of the law.

Of this class are crimes involving the illegal sale

of intoxicating liquor. State v. Gibbs, 109 Minn.
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247, 123 N. W. 810, 25 L. R. A. (N. S.) 449;

State V. O'Brien, 35 Mont. 482, 90 Pac. 514, 10

Ann. Cas. 1006; Billingsley v. United States

(CCA.) 274 Fed. 86."

We feel that it would be only a waste of the court's

time to go into detail as to the other cases cited by

plaintiff in error in his brief for the reason that the

trial court's instructions to the jury clearly placed

the issue before them as to entrapment and correctly

stated the law under all the decisions.

The mere fact that the court refused to give the in-

struction requested by plaintiff in error in the lan-

guage of his counsel does not constitute error under

the uniform line of decisions of the federal courts.

See:

Agnew V. United States, 165 U. S. 36, at p. 51

;

Coffin V. United States, 162 U. S. 664, 672;
Singer v. United States, 278 Fed. 415

;

Newman v. United States, 299 Fed. 128.

II.

We will next take up assignment of error 1 of

plaintiff in error, being an exception to that part of

the instruction of Judge Dietrich as set out on pages

5 and 6 of plaintiff in error's brief under assignment

of error 1. The part of the court's instruction ex-

cepted to was as follows

:

"Upon the other hand, if the Deputy Sheriff

Armstrong simply suggested that he was wet
and a drink of whiskey or bottle of whiskey
might warm up his stomach or make him feel

better, or something of that kind, that would be
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within his rights and you could properly con-
vict."

This part of the charge, taken in connection with the

rest of the court's charge with regard to the jury, as

set out on page 29, charged in part as follows

:

**It is entirely proper, gentlemen, for persons
engaged by the Government in detecting the com-
mission of crime to go about 'under cover,' as it

is said, that is, unidentified, dressed in different

ways, assuming to be engaged in different occu-

pations, and where they sitspect that liquor is

being sold, manufactured or kept in violation of

the law, to go to the suspected person and propose

a violation of the law by asking him for liquor,

soliciting him to sell liquor—that is entirely

proper."

In reading all of the trial court's instructions on

entrapment, it becomes clearly evident that the court

instructed the jury that it was proper for officers to

offer opportunities to those suspected of violating the

law to violate it and that if they believed that the offi-

cers did suspect and that they did nothing more than

the officers testified to, it would then be perfectly

proper for the jury to convict. But, on the other

hand, if they believed the testimony of the defense,

believed that the officers lured or incited the plaintiff

in error to commit a crime that he would not have

committed otherwise, or, in other words, if they be-

lieved the testimony produced by him, they should ac-

quit, and we think that clearly states the law.

Part of a charge by the trial court to a jury in re-

gard to a rule of law cannot be considered alone but



United States of America 21

must be considered as a whole, that is, all of that part

of the trial court's instruction having to do with that

rule of law. We feel that this rule of law is so well

settled that it is hardly necessary to cite any authori-

ties. We however cite the following cases

:

Jelke V. United States, 255 Fed. 264;

MacKenzie v. United States, 209 Fed. 289;

White v. Van Horn, 159 U. S. 3, 19.

III.

Assignment of error 4, relates to the refusal of the

court to give requested instruction No. 3 of plaintiff

in error. This request (See pages 7 and 8 of brief of

plaintiff in error) was misleading, for it contained

the following language

:

"Then I instruct you that the defendant Tim-
ell was a purchaser of intoxicating liquor and
not a seller, and should be acquitted."

Keeping in mind that plaintiff in error Timell was

charged with three violations of the National Prohi-

bition Act, the first being possession of intoxicating

liquor, the second being the sale thereof, and the third

the maintenance of a nuisance, if plaintiff in error's

requested instruction No. 3 correctly stated the law,

it would have been the duty of the jury to acquit

plaintiff in error on all counts. But that is not the

law.

We submit that a requested instruction is properly

refused unless it ought to have been given in the very

terms it was proposed.
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Blanton v. United States, 213 Fed. 320;
Tillery v. United States, 283 Fed. 119;
Kerckheval v. Allen, 220 Fed. 262, at p. 268.

We submit further that the court may properly

decline to give an instruction which would tend to

mislead the jury.

Agnew V. United States, supra

;

Blanton v. United States, supra;
16 Corpus Juris 1036, Sec. 25.

IV.

The next contention of the Government in regard

to this assignment of error is that under the circum-

stances of this case and under the instructions of the

court in regard to entrapment, it was impossible for

the plaintiff in error to have been prejudiced. If the

jury believed the testimony produced by plaintiff in

error, it was their duty under the instructions of the

court to acquit. If they believed the testimony pro-

duced by the Government, they might convict. The

jury convicted. It follows that the jury disbelieved

the testimony produced by plaintiff in error and be-

lieved the testimony produced by the Government.

Under the testimony of the Government it would

have been impossible for plaintiff in error to have

been an agent of Armstrong, a witness for the Gov-

ernment, for the reason that Bracken testified that

Armstrong asked Timell if he knew where he could

get a drink of whiskey ; that Timell told Armstrong-

he thought he could get him a bottle; that thereafter

Armstrong left him and when Armstrong returned

about an hour later Timell asked Armstrong if he
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still wanted the pint, to which Armstrong replied

that he already had one but that he would take it as

he had promised to; that he paid him $3.50 for the

pint. The Government also produced testimony to

show the man from whom the plaintiff in error

claimed he bought the whiskey, one Bentley, had just

previously sold a pint to Armstrong and one to

Bracken and in each instance was paid only $3.00

—

while the government witnesses testified they paid

Timell $3.50. Plaintiff in error himself testified that

he paid Bentley only $2.50. Then further we have

the testimony of witness Bracken who testified that

they were gone from the rooming house of plaintiff in

error about an hour after the conversation between

Armstrong and Timell regarding the whiskey; that

about three-quarters of an hour before they returned

to the place, being about fifteen minutes after the

conversation that took place between Armstrong and

Timell, he saw Timell coming to his rooming house

with a gunny sack on his back with the outline of a

gixllon jug therein; that he went into the rooming

house with the gunny sack containing this object re-

sembling a gallon jug ; that he did not see Timell leave

again until they approached the rooming house and

the pint was delivered to Armstrong. Under the tes-

timony of the witnesses for the Government, which

the jury evidently believed, there could be no possible

theory of agency for the reason that it was clearly,

apparent that Timell brought a gallon jug into his

rooming house and that thereafter he delivered a pint
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of moonshine whiskey to Armstrong ; that he charged

fifty cents more than Bentley charged the officers for

the Government just a few minutes before.

Under any theory of the case Timell could not have

been an agent of Armstrong. So we repeat again

that even if the instruction above mentioned was a

correct statement of the law, the plaintiff in error

could not possibly have been prejudiced nor the out-

come have been affected by the refusal of the trial

court to give said requested instruction.

Sustaining our contention that a judgment should

not be reversed on appeal for error which could not

have affected the result, we cite the following cases

:

Honeycutt v. United States, 277 Fed. 941

;

Lanchester v. Collins, 115 U. S. 222, 227;
Dye V. United States, 262 Fed. 6.

Sneierson v. United States, 264 Fed. 268.

There being no error in the record which coufcf)

have prejudiced plaintiff in error, we accordingly

pray an affirmance of the judgment.

Respectfully submitted,

E. G. DAVIS,

United States Attorney

for the District of Idaho.

W. H. LANGROISE,
Assistant United States

Attorney for the District

of Idaho,

Attorneys for Defendant in Error,
Residence, Boise, Idaho.


